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and could not be affected by her intention to comply with the statute. Many 
cases are reviewed in support of this sound conclusion. See note on Irwin 
et al. v. Jacques et al., 71 Ohio St. 395, 73 N. E. 683, 69 L. R. A. 422, in 3 
Mich. Law Rev., 650. In that case evidence was necessary to deter- 
mine the end of the will, because of the ambiguity caused by the presence of 
a dispositive clause in the margin of the last page of the will. But here, 
"where there is no ambiguity that may be explained, but only an omission that 
cannot be cured, a defendant cannot be benefited by testimony or prejudiced 
by its rejection." Though the rule may seem to work hardship, it is a sound 
interpretation of the statutory requirement. 

Wills — Nuncupative Wills — "Time of Last Sickness." — The Washing- 
ton statute contains the usual requirement that a nuncupative will be made 
"at the time of the last sickness" of testator. Ballinger's Ann. Codes and 
St., §4605. The question in controversy was whether testator's will was 
made at the time of his last sickness. Held, that it was so made according 
to the meaning of the statutory provision. In re Miller's Estate (1907), 
— Wash. — , 91 Pac. Rep. 967. 

The facts are not set out in the opinion, but it may be inferred from the 
argument that testator did have an opportunity, either then or later, to make 
a written will. The decision turns upon the interpretation to be given to the 
words of the statute. There is a clear conflict of authority as to what is the 
proper meaning of this phrase. The majority of the courts hold that "a 
nuncupative will is not good unless it be made by a testator when he is 
in extremis, or overtaken by sudden and violent sickness, and has not time 
or opportunity to make a written will." This is the rule stated in the leading 
case of Prince v. Hazleton, 20 Johns. (N. Y.) 502, 11 Am. Dec. 307. This 
construction has been adopted in a great number of states. See Underhill 
on Wills, § 171, and cases there cited. A different view is taken in Alabama, 
Tennessee, Kansas,, Illinois, and Nebraska, where nuncupative wills are con- 
sidered as made at the time of the last sickness, though the testator had 
time and opportunity to reduce his intentions to writing. See 3 Mich. 
Law Rev., 49S, for a note on Baird v. Baird, 70 Kans. 564, 49 Pac. Rep. 
163, 68 L. R. A. 627. This more liberal interpretation of the minority of the 
courts is followed in the principal case. 



